On 3 October 2015, the Médecins Sans Frontières (MSF) Trauma Centre in Kunduz, Afghanistan was bombed during a US-Afghan joint military operation to retake the city. Even before that night, attacks on health-care facilities in war zones were already a worrying trend and a major concern for humanitarian organizations. Such attacks have led both MSF and the International Committee of the Red Cross (ICRC) to launch campaigns 1 addressing the need for greater protection of the medical mission in situations of armed conflict. Nonetheless, the scale and specific context of the attack on the Kunduz Trauma Centre have given rise to various specific investigations 2 and provoked many more questions that this article will explore. The article will delve into the "many mistakes" scenario that has been presented by the US investigation in order to critically analyze whether these mistakes may originate from either incorrect or biased interpretations or implementation of international humanitarian law. The need to strengthen commitments to the protection of the health-care mission is evident in the fact that in 2016 alone, four out of five permanent members of the United Nations (UN) Security Council were involved in military coalitions that conducted air strikes on hospitals in Yemen, Syria and Afghanistan. 3 According to the Geneva Conventions, medical personnel and structures, as well as the wounded and sick, are protected and immune from attack and punishment. 4 It is mandatory to provide medical care to all patients, without any F. Bouchet-Saulnier and J. Whittall 338 discrimination, to the fullest extent practicable. 5 However, what the recent attacks on health-care facilities have demonstrated is that implementation of the international humanitarian law (IHL) protective framework has been both directly and indirectly impacted by the approach of the ever-expanding "war on terror" and more specifically by the increased intermingling of IHL and domestic security and anti-terrorist regulations which may not necessarily be in line with international law. It has also been affected by the increasing use of and reliance on aerial warfare by international military coalitions, coupled with the unconventional ground deployment of special forces to supplement, if not substitute, "regular" national armies, notably in Yemen, Syria and Afghanistan. At a minimum, these mixed regulations create an environment that is conducive to mistakes, as was seen in the case of the bombing of the Médecins Sans Frontières (MSF) Trauma Centre in Afghanistan, which is explored in this paper. They may also result in the criminalization of the delivery of medical care in certain circumstances and allow some doctors and patients to be considered as "criminals" and as a threat to national security under domestic criminal law, in contradiction to IHL provisions forbidding the prosecution of medical personnel. 6 Such situations are symptomatic of an overarching issue, especially in noninternational armed conflicts (NIACs) -namely, the legal uncertainty surrounding the status and protection of non-governmental medical activities in areas controlled by non-State armed actors.
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Although attacks on hospitals in Yemen, Syria and Afghanistan have more differences than similarities, there is a common factor in each. The States involved in these air strikes often justify their military actions as part of the fight against those labelled "terrorists". These conflicts are also characterized by the involvement of international military coalitions comprised of multiple different military and security forces operating in the same territory yet under various command structures and according to different domestic rules incorporating varying interpretations of IHL. The national security imperative of the State is also 5 Respect for and protection of the wounded and sick: GC I and II, Art. 12; GC IV, Art. 3; AP I, Arts 10-11; AP II, Arts 7-8; ICRC Customary Law Study, above note 4, Rule 110. 6 General protection of medical duties -prohibiting, under any circumstances, the punishment of any person for carrying out medical activities compatible with medical ethics, regardless of the person benefiting therefrom: AP I , Art. 16 An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan used -in some cases with the backing of the UN Security Council 7 -to blur the limits of warfare set by IHL through the Geneva Conventions. 8 Such prioritization of militarized law-and-order operations, often involving security and military actors from various countries, contributes to a blurring of the understanding of and respect for IHL and its relationship with the different legal concepts governing counterterrorism and national security. 9 Aerial bombardment is not the only way in which the medical mission can come under attack in such an environment. Hospitals risk being part of the battlefield where State law-enforcement is given carte blanche to raid hospitals and "high-value" patients arrested or killed during "search and capture" operations. MSF is not the only medical organization to have experienced the full range of these attacks in Afghanistan or elsewhere. 10 In addition to this, nonState armed actors have also been involved in incidents affecting health-care provision.
After decades of humanitarian practice, these events have raised fundamental questions for medical and humanitarian personnel. Are we running hospitals in war zones based on the same understanding of IHL as the various State armed forces that are waging these wars? What is at stake is the practicability of medical assistance to wounded and sick persons living in areas under the control of non-State armed groups. In other words, how can non-State armed groups maintain protected medical facilities under IHL while simultaneously being criminalized under domestic law?
The questions raised by the Kunduz incident echo far beyond the attack itself as humanitarian workers are increasingly confronted with environments in which States' view of humanitarian aid (particularly the US view) has arguably shifted from that of contributing to legitimacy in stabilization operations to being seen by counterterrorism forces as an unacceptable benefit to a delegitimized enemy. 
F. Bouchet-Saulnier and J. Whittall
The impartial delivery of medical treatment -including to those wounded who are considered "terrorist" enemies -is at stake. If impartiality is made impossible by counterterrorism regulations, then so too is principled wartime humanitarian action. Being forced to "choose sides" will come with a different set of risks for both patients and medical service providers.
The events of the night of 3 October 2015 and the immediate reaction from coalition and government representatives raise many questions about the future ability of MSF and other medical humanitarian organizations to continue providing impartial and independent medical care to all wounded people, including those belonging to non-State armed opposition groups, in the midst of an intense battle fought by special forces with such high political stakes. Other contexts such as Syria and Iraq demonstrate that this scenario and its related questions are far from pure fiction. 11 The case of Kunduz in Afghanistan, where forty-two MSF staff and patients were killed in a US attack on the trauma hospital, offers a useful case study of the challenges of operating a health facility that treats wounded fighters, notably those belonging to non-State armed opposition groups, in the midst of a highintensity urban battle. It also exemplifies how IHL principles can be distorted through their translation into rules of engagement referred to and applied in practice by military personnel on the battlefield. In the case of Kunduz, the rules of engagement allowed for the requesting of air strikes in situations of selfdefence. The application of a "self-defence" framework tends to weaken the fundamental IHL principle of distinction, increasing the difficulty of appropriately responding to threats. In this case, discussions between the ground forces and the aircrew referred continually to "self-defence" despite argument from the aircrew, who identified that there was no sign of direct hostility or fire coming from the targeted building. 12 Finally, the Kunduz incident concretely demonstrates the challenges facing international independent fact-finding and the activation of accountability mechanisms in such circumstances.
Drawing from the extensive amount of information and documentation gathered over more than a year spent managing the investigation and following up on the Kunduz incident, this article raises questions that have resurfaced in other subsequent attacks on health-care facilities directly managed by MSF, notably in Yemen and Syria. The partial release of the US investigation's report on the Kunduz attack confirms the existence of "grey areas" regarding the 11 An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan interpretation and implementation of IHL that jeopardize the effective protection of wartime medical care, particularly in situations where different military and security bodies act together in international coalition, as was the case in Kunduz. While the partial release of the findings of the US investigation falls short of the MSF request for an international independent investigation into the attack by the International Humanitarian Fact-Finding Commission (IHFFC), even this minimum has not been achieved by other States implicated in other instances of attacks against MSF health-care facilities. Unless interpretations of IHL are directly and systematically challenged through the independent establishment of the facts and circumstances of attacks or purported mistakes on medical facilities and civilians, IHL risks being turned into abstract theory.
Background
The capture of Kunduz City by the Taliban on 28 September 2015 was the first time that the armed opposition had controlled a provincial capital since its fall from power in 2001. International coalition forces pushed back against the Taliban advance, which resulted in a high-intensity urban battle. 13 The consequences of this all-out battle were seen both in the medical injuries treated by MSF in the last week of September 2015, and in the attack on an MSF trauma centre on 3 October 2015. Not only was this attack one of the biggest losses of life in MSF's history, but it also had consequences which can be seen in the mounting death toll that continues to rise as a result of the closure of a trauma hospital previously conducting life-saving medical treatment for the entire province.
International forces in Afghanistan are organized into two separate operations under the same commander, albeit operating under different legal interpretations and rules of engagement. Resolute Support is a NATO operation to train, advise and assist Afghan forces, while Freedom's Sentinel is a US counterterrorism operation against Al-Qaeda and its affiliates in Afghanistan. 14 On the ground, and in addition to the "regular" armed forces, it is the special forces, both Afghan and foreign, that are increasingly called on to directly intervene in a growing number of areas under armed opposition control. Confusingly, there are portions of the insurgency considered to be legitimate armed opposition (i.e., armed groups allowed to be partners in negotiations) while other insurgents are considered to be "terrorists" and are therefore politically excluded. A battle waged between an army and an armed opposition accepted by the United States and its allies as legitimately taking part in the hostilities is clearly governed by IHL rules. But in NIACs, such as the one taking 13 F. Bouchet-Saulnier and J. Whittall place in Afghanistan, some States claim that military operations against groups considered "terrorist" or criminal fall into a hybrid legal area that mixes IHL with theories of self-defence and the legal regime applicable to law enforcement in the form of militarized counterterrorism operations. 15 Adherence to the limits on the use of force with regards to the IHL principles of distinction, precaution and proportionality have been weakened by the blurring and overlapping of multiple military and security mandates and a vaguely defined enemy. The law itself has not changed when it comes to regulating the use of force between State and non-State parties to a conflict in a NIAC. What has changed, however, is the rise in criminalization of the non-State party and a trend of political expediency in interpreting and implementing IHLmost notably in contexts of counterterrorism. This has led some States to argue that there is greater room for manoeuvre in the way in which armed conflicts are fought. 16 The attack on the Kunduz Trauma Centre was immediately justified by the Afghan authorities on the allegation that the hospital was a "Taliban base" and that "15 terrorists had been killed". 17 The US Army first said that it had attacked out of "self-defence". It later claimed that it was requested to attack by its Afghan counterparts, before subsequently taking full responsibility for the attack, saying that it intended to strike a nearby building and hit the hospital by mistake. 18 Immediately after the attack, confronted with the contradictory US and Afghan explanations, 19 MSF undertook its own Internal Review of the facts and the reality of the legal frameworks used by the various military forces operating in Afghanistan. 20 The intention was twofold: (i) to better learn and adapt medical operations based on the specific risks posed by working in a high-intensity urban battlefield, and (ii) to avoid being victimized again during the second part of the battle concerning the Kunduz attack -the battle for the truth of the faulty legal reasoning behind the bombing. This process is not over. The MSF Internal Review focused on establishing facts from MSF teams on the ground. The review was not intended to be an independent investigation, but rather a compilation of what the organization could determine as fact from its limited perspective as victim of the attack. Most notably, the Internal Review collected all information regarding the functioning of the Kunduz Trauma Centre not only to verify its actual function as a hospital, meaning that its intentional attack would be against IHL rules protecting medical facilities, but also to assess whether parties to the conflict could have had an understanding of those rules different to that of MSF.
Additional information was obtained from a redacted US military investigation, 21 which has left a number of worrying questions about the way IHL is understood and implemented in contexts of armed conflict that remain haunted by the post-September 11 "with us or against us" counterterrorism military logic.
Negotiating access and the opening of a trauma centre MSF has been operating in Afghanistan since its return to the country in 2009 through a negotiated agreement reached with all State and non-State parties to the conflict. 22 This negotiated access has been based on the fundamentals of IHL, which include the ability to treat all sides to the conflict. MSF negotiated that all wounded would be treated in hospital and that no weapons would be allowed into health facilities. MSF reached agreements that its hospitals and other health facilities would not be targeted under any circumstances. These negotiated elements allowed the major deployment and presence of MSF, with full international teams operating from clearly identified hospitals. In a press release at the time of the opening of the Kunduz Trauma Centre in 2011, MSF stated that "it is the duty of all parties to a conflict to respect the rules of IHL, including those concerning the protection and respect of medical structures, medical personnel and patients". 23 19 The Kunduz Trauma Centre, in Kunduz City, was initially a fifty-five-bed privately funded trauma hospital and was the only trauma facility of its kind in northeast Afghanistan. In the run-up to the opening of the hospital, fighting had led to large numbers of people sustaining bomb-blast, shrapnel and gunshot wounds in addition to those in need of specialized surgical care. 24 The opening of such a facility was clearly linked to identified needs in northeast Afghanistan. These needs arose in an overall context of chronic systemic failures of the Afghan health-care system to adequately address the needs of a population still largely trapped in conflict, and even more acutely for those living in areas outside government control. 25 By 2015, the hospital employed 460 staff and was equipped with an emergency room, operating theatres, an intensive care ward, and X-ray and laboratory facilities. 26 From the date of opening, the MSF hospital treated both violent and accidental trauma cases. 27 Between January and August 2015, 3,262 surgeries were conducted. 28 The hospital had ninety-two beds, which increased to 140 beds in the last week of September 2015 to cope with the unprecedented number of admissions linked to the increase in fighting during that period. 29 MSF relied on patients being able to reach the provincial capital of Kunduz from all across northeast Afghanistan. While the hospital contributed to providing high-quality trauma care, it was largely confined to operating in the urban, government-controlled provincial capital. However, a small step was taken in June 2015 to improve access to health care in territories outside governmental control. When MSF opened a clinic in Chardara district, 15 kilometres from Kunduz, this district was largely under the control of the armed opposition. In this clinic, nurses provided immediate care to trauma patients before they were transported to Kunduz City. 30 However, such medical transfers depended on the ability of MSF to safely refer patients across the front line to the MSF hospital.
The negotiated access, aimed at securing the neutral, impartial and independent status of MSF medical care, notably enabled MSF to preserve its 24 An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan capacity to carry out its medical activities in areas not under governmental control. This was particularly important in a context where humanitarian organizations were being systematically incorporated into military stabilization strategies by the United States, Afghanistan and their allies. The logic of the inclusion of basic services into military stabilization strategies was elaborated in three ways: first, the provision of public services enhances government legitimacy; secondly, carefully targeted services help to reduce grievances; and thirdly, encouraging cooperation in health care can make it possible to also encourage cooperation on other issues. 31 The enactment of this incorporation of health into stabilization could initially be seen in military personnel directly carrying out medical activities themselves and later in the more indirect building of State legitimacy as a way to undermine support for the opposition. The latter gained prominence as counterinsurgency thinking evolved away from a pure focus on winning hearts and minds to a strategy "that centres on supporting the legitimacy and the development of the core capabilities of the host state". 32 The need to build the legitimacy of the State as part of a stabilization plan was facilitated by the multi-mandated approach of many NGOs whose aim to engage in longer-term State-building processes converged with the methods used in pursuit of the Afghan government and its allies' stabilization objectives. 33 By 2015, the vast majority of the aid system in Afghanistan was entirely incorporated into a State-building logic. The health system was subcontracted to NGOs by the State. 34 The World Bank, USAID and the European Union provide resources to a trust fund that the Ministry of Health administers. 35 NGOs therefore receive direct funding from one of the parties to the conflict in the delivery of health services.
Through its negotiations in Afghanistan, MSF managed to a large extent to obtain an exemption from the incorporation of humanitarian action into the international and national objectives of State-building. However, the reach of the State still extended into MSF medical facilities. This was particularly evident in the extension of security forces operations into the hospital in search of patients considered to be criminals by the State. On Wednesday 1 July at 14:07, heavily armed men from Afghan Special Forces entered the MSF hospital compound, cordoned off the facility and began shooting in the air. The armed men physically assaulted three MSF staff members and entered the hospital with weapons. They then proceeded to arrest three patients. Hospital staff tried their best to ensure continued medical care for the three patients, and in the process, one MSF staff member was threatened at gunpoint by two armed men. After approximately one hour, the armed men released the three patients and left the hospital compound. 36 This operation, carried out in the Trauma Centre by armed personnel, was conducted without a warrant, in contravention of due process as well as in violation of the neutral character of the hospital. The operation was based on false information that a "high-value" individual was being treated in the hospital. It also fuelled some authorities' misperceptions about MSF's mandate to treat wounded members of the armed opposition or individuals designated "terrorists". Those authorities viewed such medical care provided without distinction as helping the "enemy" rather than complementary to their own IHL obligation to provide medical assistance without discrimination.
The July 2015 raid on the hospital may also have signified a shift in the military environment in Kunduz. Coalition troops were drawing down and there was a higher reliance on the use of special forces. Although MSF had negotiated its presence with all parties to the conflict, direct access to special forces remained a challenge.
As international troops withdrew, the armed opposition expanded its presence. 37 Military forces from the government may have also seen MSF shift from being a potential benefit in a provincial capital controlled by the government to an unacceptable benefit to the enemy in a context of opposition advancements.
This changing political and military environment raises questions on the extent to which the negotiated presence of MSF in Kunduz remained valid in the eyes of the government and coalition forces prior to the attack on the hospital. Aside from the July military intrusion and prior to the air strikes on the hospital, the agreement certainly appeared to remain intact. The rules of the hospital prohibiting bearing arms within the hospital and so on in order to maintain its purely medical function were well understood by all parties to the conflict, and MSF was able to treat the wounded from all sides in the weeks running up to the air strikes. Weapons were kept outside and fighters from each side lay in the same wards. 
Shifting front lines
The medical data from the Kunduz Trauma Centre show that there was a cyclical pattern in the violent causes of trauma treated in the hospital that often correlated to the "fighting season", according to MSF's Internal Review. The Internal Review notes that "[s]ince the opening of the KTC [Kunduz Trauma Centre] in 2011, more than 15,000 surgeries were conducted and more than 68,000 emergency patients were treated". The number of patients, particularly those admitted for violent trauma, steadily increased from 2011 to 2015. 38 2015 recorded a notable increase in violent trauma when compared to previous years: between June and August 2015, the number of violent trauma cases averaged 105 cases per month -a 40% year-to-year increase. 39 Such data provide clear indicators of continued armed conflict, even if it appeared that the general discourse was shifting towards stabilization and normalization. In such a context, providing impartial medical care to all wounded persons is a duty under IHL. 40 However, depriving members of armed opposition groups of access to impartial medical care is a State practice often used to deter and weaken those groups. 41 This takes the form of governmental regulations or practice restricting the authorization of humanitarian organizations to providing medical care only in government-controlled medical facilities or territories. 42 This directly contributes to increasing the pressure and danger on health-care services, personnel and facilities as parties to the conflict vie for access to or control over life-saving resources. 43 In September 2015, the violence in Kunduz peaked. As noted above, the capture of Kunduz City by the Taliban on 28 September 2015 marked the first time that the armed opposition had taken control of a provincial capital since its fall from power in 2001. It must be noted that after the Taliban took control of Kunduz, they also came to the MSF hospital to inform the team that they would F. Bouchet-Saulnier and J. Whittall not interfere with the hospital, that they respected the MSF rules regarding the neutrality of the hospital and that no weapons were allowed inside the facility. Since the opening of the Trauma Centre in 2011, the vast majority of the wounded fighters treated in the hospital were observed to be government forces and police. 44 However, the proportion of wounded from both sides varied according to the intensity of the fighting, the position of the front line and the ease of access to the Trauma Centre relative to other medical facilities. In the week starting 28 September 2015, this shifted to primarily wounded Taliban fighters. 45 By 10pm on the 28th September 2015, MSF's medical teams had treated 137 wounded. This included 26 children. The majority of patients had sustained gunshot wounds, with surgeons treating severe abdominal, limb and head injuries. 46 An MSF press release was issued stating that "the hospital is inundated with patients" and that
we have quickly increased the number of beds from 92 to 110 to cope with the unprecedented level of admissions, but people keep arriving. We have 130 patients spread throughout the wards, in the corridors and even in offices. With the hospital reaching its limit and fighting continuing, we are worried about being able to cope with any new influxes of wounded. 47 By Wednesday, 30 September, approximately half of the wounded fighters in the hospital were likely to have belonged to the Taliban forces. 48 The willingness and duty of MSF to provide medical treatment to all parties to the conflict and without discrimination had been explained not only prior to the opening of the hospital but also at multiple occasions during the week prior to the bombing of the hospital. On Thursday, 1 October, MSF received a question from a US Government official in Washington, DC, asking whether the hospital or any other of MSF's locations had a large number of Taliban "holed up" and enquired about the safety of our staff. MSF replied that our staff were working at full capacity in Kunduz and that the hospital was full of patients including wounded Taliban combatants, some of whom had been referred to the MSF medical post in Chardara. MSF also expressed that we were very clear with both sides to the conflict about 44 An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan the need to respect medical structures as a condition to our ability to continue working. 49 The attack on the Kunduz Trauma Centre demonstrates how misinterpretation of IHL can affect its implementation. Indeed, from an IHL point of view, a hospital full of wounded fighters is still a protected hospital 50 and wounded belligerents are themselves protected as persons hors de combat. 51 The reason IHL provides protection to health-care facilities, transports and personnel is to guarantee that the sick and wounded will be able to receive treatment. However, from a military intelligence view, a hospital full of wounded fighters could mistakenly be interpreted as no longer being protected under IHL. This is not pure speculation, as the hypothesis that a hospital could be held "hostage" by the enemy was raised during trilateral discussions between MSF and the US and Afghan armies. According to the US and Afghan forces, a hospital could then be perceived as an enemy stronghold, which may affect its protected status either in terms of loss of protection or with regard to its civilian medical status. Such misinterpretation of law opens paths for misapplication of the law. Indeed, in a number of countries, military manuals apply different thresholds for precaution and proportionality when referring to incidental loss and damage affecting a military hospital or hospitals close to military objectives. 52 With regard to the armed opposition, when they took control of Kunduz they informed MSF that they would not interfere with the hospital, so it could continue to function as a hospital. They did not enter the hospital to search for wounded enemy forces, nor did they try to enter with weapons when bringing or visiting patients. 49 Ibid. 50 GC IV, Arts 16, [18] [19] [20] 
A relentless and brutal attack
The US air strikes started between 2 a.m. and 2:08 a.m. on 3 October 2015. Despite the attack occurring in the middle of the night, the MSF hospital was busy and in full operation. According to the MSF Internal Review, medical staff were making the most of the quiet night to catch up on the backlog of pending surgeries. 53 When the aerial attack began, there were 105 patients in the hospital. MSF estimates that three or four of the patients were wounded government forces and approximately twenty were wounded Taliban. 140 MSF national staff and nine MSF international staff were present in the hospital compound at the time of the attack, as well as an International Committee of the Red Cross (ICRC) delegate. 54 It is estimated that the air strikes lasted approximately one hour.
A series of multiple, precise and sustained air strikes targeted the main hospital building. The GPS coordinates that were given to the parties to the conflict correlated exactly to the building that was struck. 55 When the first air strikes hit the main hospital building, two of the three operating theatres were in use. Three international and twenty-three national MSF staff were performing surgeries in this same main building, or caring for patients. Within this building, eight patients were in the intensive care unit and six were in the area of the operating theatres. 56 Many staff described seeing people being shot from the air as they tried to flee the main hospital building that was being hit with each air strike. Some accounts mention shooting that appears to follow the movement of people on the run. 57 The precision of the air strike and the deliberateness of the destruction stands in contrast with the initial reactions from international forces. 53 The call for an independent investigation On 7 October 2015, MSF announced the call for an independent investigation under the IHFFC. 63 The IHFFC was established by Additional Protocol I to the Geneva Conventions as the only permanent body set up specifically to investigate violations of IHL. 64 "Even though the Afghans request that support, it still has to go through a rigorous US procedure to enable fires to go on the ground. We had a special operations unit that was in close vicinity that was talking to the aircraft that delivered those fires. Although this body has existed since 1991, it only received its first conventional request to institute an enquiry in May 2017. 65 It requires one of the seventy-seven signatory States to sponsor an inquiry as well as the consent of the State(s) concerned. It can also work on the basis of good offices toward States that have not ratified it. 66 The confidentiality of its work and reports was initially intended to build confidence and to extract a situation from war propaganda.
In 2015, MSF called on this mechanism as a way to determine the facts surrounding the attack on the Kunduz Trauma Centre in terms of responsibility of both US and Afghan governments under IHL, and to go beyond apology as a sufficient endpoint. In a speech calling for this investigation, the MSF International president, Dr Joanne Liu, stated:
It is unacceptable that States hide behind 'gentlemen's agreements' and in doing so create a free for all and an environment of impunity. It is unacceptable that the bombing of a hospital and the killing of staff and patients can be dismissed as collateral damage or brushed aside as a mistake. 67 It must be noted that while this situation was related to a NIAC and that neither the US nor the Afghan government has ratified the permanent competence of the IHFFC, the IHFFC considered that it was competent to offer its good offices to investigate this type of incident. It officially informed the US and Afghan governments of its readiness to proceed upon receiving their agreement. 68 The parties to the conflict never accepted the good offices offered to them by the IHFFC. Instead, the US military and Afghan government launched two separate investigations while NATO produced the mandatory but confidential report on civilian casualties. The Afghan investigation -which was never made public -concentrated on the fall of Kunduz City, while the US investigation focused on the attack on the Kunduz Trauma Centre and covered only the duration of the attack. The US Investigation Report under Army Regulation (AR) 15-6 was finished in November 2015, but its findings were only presented generally in a press conference by General Campbell and were not made public at that stage. 69 The 3,000-page report underwent an extensive redaction process and How facts matter in the interpretation and implementation of IHL Whereas the United States shifted its explanation significantly, some Afghan officials remained consistent, claiming immediately after the attack that the MSF hospital was being used as some kind of command and control centre for the armed opposition. According to a report from The Intercept, Sediq Sediqi, the spokesperson for the Ministry of Interior, said that 10 to 15 terrorists were hiding in the hospital. National security adviser Hanif Atmar said the government would take full responsibility, as "we are without doubt, 100 percent convinced the place was occupied by Taliban." 71
Reinforcing these claims was an ex-CIA official turned television pundit who claimed that MSF was providing material support to "terrorists" because the hospital treated wounded fighters. 72 More worrying than these false allegations and the questioning of MSF's duty to treat all wounded equally is the insinuation that these circumstances would have made a functioning hospital -medical staff and patients alike -a legitimate target. This often-implied accusation has left the public to wonder whether this unacceptable attack on the hospital could have been permitted under other rules applicable to the conflict, such as counterterrorism laws, or under very permissive interpretations of IHL principles applicable in NIAC that have been adopted by some countries not party to Additional Protocol II (AP II), as explored further below.
This episode has been an alert to the practical consequences of the current blurring of the lines between IHL and the doctrine of counterterrorism. Some legal attention has been paid to analyzing the impact of counterterrorism regulations on An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan human rights, as well as to the criminalization of humanitarian action, 73 but a lot more is still needed to determine how the protections afforded to medical care, the oldest of fundamental IHL principles, might be jeopardized by confusion between the legal frameworks of IHL and counterterrorism. Among the potential confusions is the fundamental status of the wounded and sick as hors de combat ("out of combat") under IHL. While persons hors de combat cannot be targeted under IHL, their protection from militarized law enforcement operations is weakened in the counterterrorism framework and the related targeted killing doctrine, 74 in which a number of human rights are implicated -notably to the right to life, judicial guarantees and due process.
MSF has witnessed how such confusion surrounding the protected status of patients hors de combat can adversely affect the medical facility in which they are supposedly located. In various contexts of armed conflict, MSF has been confronted with military operations where States claim that they do not target the hospital itself but then enact searches or strike legitimate objects inside the hospital. Such practice has grave consequences for the safety and the neutrality of the health-care facility, personnel and patients. 75 
Protection and loss of protection of medical units
The gravity of the attack and the controversial explanations offered by US and Afghan officials point to the need for MSF to review the various scenarios in which its hospitals could be perceived to have lost their legal protection and be attacked.
The IHL rules regarding protection and loss of protection of medical units are clear, and their main principles are well known. Yet behind the broad consensus on these principles lie a diversity of "hidden details" in State interpretation of the F. Bouchet-Saulnier and J. Whittall law regarding not only the applicability but also the interpretation of each rule in a given situation. The MSF Internal Review was thus needed to delve into those details. Indeed, a number of IHL provisions regarding the protection of medical duties have been implemented differently in international armed conflict (IAC) and in NIAC. 76 In addition, in the Afghan case, while the Afghan government has ratified AP II applicable to NIAC, the United States has not. 77 Defining the precise IHL legal framework effectively applicable to the situation is therefore not a simple question of determining the relevant treaty and customary rules of IHL. Much more is needed in order to ascertain the content of the rules that soldiers are trained on and theoretically operating under in Kunduz, including reference to domestic legal frameworks and military doctrine such as the US domestic Law of War Manual (LoWM).
The comparison of the US LoWM with conventional and customary IHL conducted by MSF during the Kunduz attack review raised a number of questions as to the precise content of the US rules meant to implement the IHL provisions protecting the medical mission, each of which will be outlined below. As discussed above, IHL clearly states that medical units and transports shall be respected and protected at all times and shall not be the object of attack. IHL further states that medical units and personnel may only lose their protected status if they are used to commit -outside their humanitarian function -hostile acts 78 or acts harmful to the enemy. 79 "Hostile act" is the term used by conventional IHL in NIAC, while reference to "acts harmful to the enemy" is used for IAC as well as in customary law. What might constitute a "hostile act" in NIAC is not expressly defined but seems to entail an active role and observable activities. IHL does not give a definition or a list of what could amount to an "act harmful to the enemy"; 80 on the contrary, it provides examples of what will clearly not amount to an "act harmful to the enemy". This includes the fact that the personnel of the unit are equipped with light individual weapons for their own defence or for that of the wounded and sick in their charge; the fact that the unit is guarded by a picket, sentries or escort; the fact that small arms and ammunition taken from the wounded and sick, and not yet handed to the proper service, are found in the units; and the fact that members of the armed forces or other fighters are in the unit for medical reasons. 81 For years, MSF has translated 76 This is true for instance, in the treaty provisions regarding the principles of proportionality and precautions in attack, and regarding the definition of military and civilian medical units. Additionally, under customary international law there is arguably no requirement of advance warning in order for a medical unit to lose its protected status. An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan these rules into its operational practice, including through a strict "no weapons policy" in order to guarantee the safety of its medical activities.
The MSF Internal Review showed that on the night of the attack on the Kunduz Trauma Centre, no fighting had taken place inside the hospital or close to it. It was also clear that no weapons were inside the hospital except for those collected by MSF from the wounded and stored under its control.
The LoWM takes a very permissive interpretation of IHL, providing a list of examples that would entail a loss of protection. One of the most problematic examples for health-care providers is that of a hospital used as a "center for liaison with combat forces". 82 While MSF strictly monitors the absence of weapons inside its hospitals as well as the absence of any visible hostile activity within its medical facilities, it has no possibility of verifying more invisible and ill-defined activities. In a period characterized by a concentrated presence of cell phones and extensive intelligence interception, it becomes almost impossible for a humanitarian organization to identify and challenge the reality of such harmful acts. Such criteria as enunciated by the LoWM have compelled MSF to query whether a permissive reading of the LoWM could conclude -based on possible phone intercepts from inside the compound -that the Kunduz hospital had become a command and control centre. Based on the specific wording of the LoWM, it was unclear whether a hospital full of wounded Taliban would still be protected as a hospital. These questions and concerns were again fuelled by the multiple references to a hospital and to a Taliban command and control centre ("TB C2 node") which were identified as key targets in the US AR 15-6 Investigation Report. 83 82 This is an example given for the rules of IAC in both US LoWM, above note 52, para. 7.17.1.1; ICRC Commentary on GC IV, above note 50, p. 154. 83 AR 15-6 Investigation Report, above note 2, p. 80: "Prior to the engagement, the [redacted] reporting confirmed that as many as 65 Taliban had recently received care at the facility, and that unarmed Taliban were present at the time of the strike.
[Redacted] confirmed that two senior Taliban officials had recently visited the hospital. No foreign persons of interest were observed at the trauma center"; pp 84-85: "Intelligence assessed that insurgent and potentially high value individuals were or had visited the MSF trauma center. There are no specific intelligence reports that confirm insurgents were using the MSF trauma center as an operational C2 node, weapons cache or base of operations"; p. 217: "our initial objective for the night of 29/30 September was the actual Kunduz city hospital (also known as the PRT) in Kunduz city … as it had been taken by the Taliban. The mission was approved"; p. 271: "The plan was for [redacted] … to clear a hospital in the south edge of the city. The hospital was reportedly held by the Taliban …. The hospital was one of the three that we knew about in addition to the MSF facility and an Afghan hospital on the west side of Kunduz city, in the same area as the MSF trauma hospital. With three hospitals and the language barrier, it was often difficult to determine which hospital was discussed in conversations"; p. Another concern could be whether the presence of high-value individuals among the wounded would justify a strike on these individuals under the US LoWM even while they are inside the hospital. This question was motivated by the fact that the building hosting surgical wards and emergency rooms was the only one destroyed systematically by the attack, while all other buildings in the hospital compound full of patients were left untouched.
Finally, in the event that an act harmful to the enemy is being committed, IHL requires that a warning must be given allowing reasonable delay to remedy the situation or to allow the evacuation of the medical personnel and the wounded and sick. Without such a warning there will not be a loss of specific protection. 84 However, this conventional requirement does not appear as clearly in international humanitarian customary rules, creating some risk of permissive interpretation of IHL obligations by military commanders from countries such as the United States that have not ratified AP II. 85 This risk is further aggravated by the way in which relevant IHL provisions are translated into some States' domestic law, as seen for example in the US LoWM.
While IHL contains no exception to the warning requirement, the US LoWM limits this obligation by providing an explicit exception to the warning in cases of self-defence. 86 This reference to self-defence creates great security concerns for medical facilities. Self-defence remains a poorly defined concept more related to the jus ad bellum or domestic security law than to the jus in bello. Its extensive use to qualify or justify military action in situations of conflict raises additional concerns as to how reference to self-defence may also jeopardize and weaken the IHL obligations under the principles of precautions and proportionality. 87 It is interesting to note that these issues are not limited to a single domestic law of war manual but appear in many domestic military translations of IHL provisions. 88 Similar questions have been raised by MSF regarding the Saudi-led coalition in relation to the bombing of hospitals in Yemen in 2016. 89 In one case, MSF decided to impose a "no cell phone" policy inside its hospital. In another instance, MSF faced the issue of a car being targeted inside the hospital compound while transporting at least one wounded person to the hospital because it was considered by the military coalition as a legitimate military target. This incident raises once again not only the principles of distinction, precaution and proportionality, but also the issue of targeting high-value individuals inside hospitals. 90 There have been two other instances in which the issue of warning has been at stake. In the first instance the coalition acknowledged that the MSF hospital was considered to have lost its protected status and deplored having omitted to issue a warning before the strike. 91 In the second instance the warning was issued in advance, allowing MSF to remedy the harmful act and to maintain the protected status of its hospital. 92 
Distinction, precaution and proportionality
Direct attacks on health-care facilities are rarely claimed by any party to a conflict. There are political incentives for parties only to acknowledge mistakes in having attacked an erroneous target or to claim that they did not know the target was a health-care facility due to various technical problems of identification. 93 IHL prohibits deliberate attacks on medical units. It also contains broader obligations concerning indiscriminate attacks and collateral civilian damage in the conduct of hostilities. The duty of military commanders includes obligations of distinction, precaution and proportionality in attacks in order to avoid and limit indirect civilian loss and damage linked to attacks against legitimate military objectives. 94 However, these apparently clear IHL principles are met with complex debate when confronted with their translation and interpretation in domestic law of war manuals, military rules and doctrines.
One example of such debate became apparent during the MSF Internal Review, which found that the IHL obligations of precaution and proportionality The words "collateral damage", "incidental damage" and "unintended damage" are also frequently used.
F. Bouchet-Saulnier and J. Whittall were interpreted quite restrictively in their implementation in the US LoWM. For instance, the LoWM provides a distinction between civilian and military medical facilities and personnel that is not founded in IHL. Under IHL, the rules related to the loss of protection are the same for both civilian and military medical facilities and personnel, though the rules arguably differ when it comes to protection from collateral damage. 95 Indeed, some US LoWM provisions purport to weaken the principles of precaution and proportionality regarding incidental damage to military medical units and personnel when they are located close to a military objective. 96 They even go so far as to reverse the obligation by instead placing the duty on medical units and personnel to either distance themselves from military objectives or to accept the consequences, rather than on the armed forces to locate their military objectives away from medical units and personnel. 97 In light of the US view that incidental harm to military medical units is not prohibited, to determine whether US forces violated their own domestic law in the attack on the Kunduz Trauma Centre, it is therefore necessary to first determine the status -civil or military -of the MSF hospital and its medical personnel under the US LoWM. 98 This question becomes more complex as the LoWM does not aid in clarifying the status of a wounded combatant from a non-State armed group, and even more so given that these patients were being treated in a private hospital run by a medical humanitarian organization. The question therefore becomes whether, under the US LoWM, the presence of the wounded Taliban in the Kunduz Trauma Centre on the night of the attack may have adversely affected its civilian status under US military doctrine and thereby deprived it of the highest level of protection.
More generally, if under the US LoWM being situated in the proximity of a legitimate military objective supersedes the special protection of health-care facilities, notably when targeting mobile military objectives, it would be contrary to one of the main pillars of IHL. This is of very grave concern for humanitarian organizations whose presence in areas of conflict is fundamental and essential to providing vital medical care to the victims of the conflict. While a number of military objectives are by nature very mobile, it is unacceptable that the burden of 95 But see L. Gisel, above note 52. 96 US LoWM, above note 52, para. 7.8.2.1: "The incidental killing or wounding of such personnel, due to their presence among or in proximity to combatant elements actually engaged by fire directed at the latter, gives no just cause for complaint. Because medical and religious personnel are deemed to have accepted the risk of death or further injury due to proximity to military operations, they need not be considered as incidental harm in assessing proportionality in conducting attacks"; para. 7.10.1.1: "The incidental harm to medical units or facilities, due to their presence among or in proximity to combatant elements actually engaged, by fire directed at the latter, gives no just cause for complaint."; para. 7.12.2.5 (acceptance of the risk from proximity to combat operations). 97 Ibid., paras 7.10.1.1, 7.8.2.1, 4.10.1. 98 Ibid., paras 5.12.3.2, 7.8.2.1, 7.10.1.1, 4.10.1, 17 .15.1.1.
An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan risk and the responsibility to maintain distance from military objectives be simply transferred to humanitarian medical facilities and personnel. 99 The application of such provisions would render IHL protection of medical units useless, particularly in a context like that of Kunduz, where the hospital was a protected medical unit yet located in a city turned battlefield. Such an interpretation would be writing a blank cheque to authorize attacks in contexts where a mobile military objective is in close proximity to a medical facility, or is even found inside the medical unit. This has been experienced and documented in Yemen with the Saudi-led coalition, 100 and it corresponds with current military targeting practices that are reliant on electronic intelligence and phone intercepts to locate and launch aerial attacks on mobile military objectives, including on so-called high-value individuals. In the aftermath of the Kunduz attack, this has been raised by MSF and more widely, including by specialized US lawyers involved in the drafting of the 2015 US LoWM. 101 
Identification of medical units, transport and personnel
Effectively implementing the IHL prohibition on attacking medical units, transport and personnel requires that such units are effectively known as being medical by the parties to the conflict. Ensuring that this crucial information is effectively communicated to the armed forces and non-State armed groups, as well as to the appropriate level within the chain of command, is an essential operationalization of this special IHL protection. The displaying of the protective emblems of the red cross, red crescent and red crystal is a well-regulated option in IAC but is legally and practically more complex in NIAC, notably with regard to medical facilities operating in territories beyond State control. 102 However, it is worth mentioning that under IHL, identification can be effectuated not only with the emblems but also by other means agreed by the belligerents at the beginning of or during the conflict. 103 In practice, humanitarian organizations largely comply with whatever means of identification are requested of them.
The debate on the identification of health-care facilities that have been the victim of attack in Afghanistan as well as in Yemen has focused not on the use of the emblems but rather on new means of identification such as electronic GPS identification that is foreseen by conventional IHL rules. 104 The practice of sharing GPS identification 105 has largely replaced the emphasis placed on displaying the protective emblems in the context of contemporary aerial warfare. GPS coordinates of health-care facilities are transmitted to the parties to the conflict, to be included on their no-strike lists. However, it must be noted that while the identification of humanitarian and medical facilities by displaying the protective IHL emblems remains essential, their usage is subject to specific authorization under State regulations, which may impact their use in NIAC, notably in areas under the control of non-State armed groups. 106 It must be recalled that hospitals benefit in theory from protection whether or not they use the emblems, and, furthermore, under the IHL general principles of distinction, precaution and proportionality, health-care facilities remain protected as civilian objects even if they do not display the protective emblems in any case. 107 In practice, however, the special protection of a medical facility is bound to the knowledge of its medical status by the belligerent. In the case of Kunduz, the presence of the MSF Trauma Centre had been negotiated with and agreed upon by the Afghan authorities, who did not at any stage require that a red cross or red crescent emblem be displayed on the hospital. The nearby Kunduz Provincial Hospital, run by the Afghan Ministry of Health, was not marked by any IHL protective emblem either. The US investigation of the Kunduz attack never challenged the fact that the Trauma Centre was, at the moment of its attack, marked with the MSF logo on its roof rather than with the red cross or red crescent emblems. It simply concluded that the plane did not see the MSF logo and was also unable to access the no-strike list on which the GPS coordinates of the Trauma Centre had been recorded. It is thus the targeting process that failed in this instance rather than the identification process. Nevertheless, it is interesting to note that in some contexts of armed conflict, parties to the conflict have changed their practice after having "learnt lessons" from erroneous attacks on health-care facilities. Rather than one simple GPS coordinate, they now require the transmission of several coordinates indicating the perimeter of healthcare facilities in order to better assess the consequences of targeting military objectives in their proximity. 108 Mistakes or systemic failure?
The legal "details" and discrepancies in implementation of the law identified through the comparison of IHL provisions and domestic military codes, especially the US LoWM, should not be underestimated as a major source of insecurity on the battlefield. This is significantly aggravated by the large number of foreign and national military and security forces who concurrently abide by different domestic legal frameworks and military doctrines on some of the contemporary battlefields occurring under a counterterrorism framework.
In the Kunduz case, the validity of these concerns has been made clear by the contradictory explanations given at the various levels of interaction between MSF and the various allied military forces involved in the Battle of Kunduz. Beyond the initial US assessment stating that the attack was due to a series of human and technical errors, the reading and analysis of the 721 declassified pages of the US AR 15-6 Investigation Report shows that a lot of so-called "errors" are in fact incorrect understanding and implementation of IHL and the military doctrine applicable to forces both on the ground and in the air. The analysis of the Kunduz attack made possible by the Investigation Report shows that the rules and procedures were not at all clear enough amongst the military forces. The first and most direct victims of this lack of clarity were the patients and staff of the Trauma Centre.
According to the United States' own investigative findings, the Afghan forces on the ground in Kunduz on the night of the attack sought to target a National Directorate of Security building taken over by the Taliban. 109 The AC-130 aircraft that was dispatched to target the building was diverted to Kunduz without receiving a briefing or the no-strike list. The United States claims that during the flight, "the electronic systems onboard the aircraft malfunctioned …, eliminating the ability of [the] aircraft to transmit video, send and receive e-mail or send and receive electronic messages". 110 When the AC-130 arrived in Kunduz, General Campbell stated that the crew "believed it was targeted by a missile". 111 The gunship then increased its altitude, which "degraded the accuracy of certain targeting systems". 112 Although it looked entirely different, the United States claims that the intended target "roughly matched" the MSF Trauma Centre "as seen by the aircrew". 113 This is on top of the fact that when the crew entered the coordinates of the intended target into their grid location system, the coordinates correlated to an open field. When the AC-130 returned to its optimal altitude the system apparently corrected the coordinates to match with a different building, but "the crew remain[ed] fixated on the physical description of the facility". 114 The United States admitted through its own investigation that the force commander "was unable to adequately distinguish" between the building that the AC-130 intended to target and the MSF Trauma Centre. 115 They also admitted that the AC-130 did transmit the exact coordinates of the MSF hospital back to Bagram Airbase before firing on the facility. Bagram Airbase did have access to the no-strike list but did not check whether the AC-130 was about to strike a protected facility. According to a response by the Afghanistan operations deputy chief of staff for communications, General Wilson Shoffner, during the questionand-answer session following General Campbell's statement, "the investigation found that the actions of the air crew and the special operations commander were not appropriate to the threats that they faced". 116 Analysis of the AR 15-6 Investigation Report clearly shows that military personnel at all levels of the US chain of command -ground force commander, aircrew, headquarters, and the investigating officer -displayed a lack of knowledge or a misunderstanding of the scope and requirements of IHL. The Report shows a failure to implement fundamental aspects of IHL regarding the protection of medical facilities and civilians in Kunduz.
At a minimum, this failure can be explained by inappropriate or unclear writing, understanding and application of rules and procedures pertaining to the conduct of hostilities contained in the US LoWM as well as An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan ground. 117 The absence of the no-strike list on board the aircraft undertaking the attack and the fact that the GPS coordinates of the intended attack were not verified against the coordinates provided for the no-strike list at command level point to a clear default in regards to the duty of distinction and precaution. This seems to be confirmed by the decision of General Campbell to issue a revised Tactical Directive and Targeting Standard Operating Procedure for the US Forces in Afghanistan. These documents emphasize tactical procedures to minimize the risk to civilians and civilian sites. 118 However, this hypothesis cannot be verified since most of those documents, including the Rules of Engagement, are classified. A less charitable explanation would be to say that the decision reflects a reckless approach to the protection of civilians in conflict zones prior to the incident.
There are three areas of particular concern arising from the analysis of the AR 15-6 Investigation Report that have implications for the safety of hospitals in war zones. Firstly, the Report makes multiple explicit references to the fact that another hospital had been designated by the United States as a planned target of an operation during the week of 28 September 2015. 119 Nowhere in the Report is it indicated that a specific procedure was activated with regard to this hospital within the US chain of command. On the contrary, the report indicates that the US operational plan in which the Kunduz Provincial Hospital was designated as a target (although eventually never actually attacked) 120 was reviewed by two levels of higher command and an operational law military attorney. The Investigation Report gives no indication as to how the Provincial Hospital may have lost its protected status and therefore became a lawful military target. And while it is mandatory under IHL to issue a warning in order to allow for evacuation or for any military use of the hospital to be ceased, there is no indication that any such warning was given or was going to be given to the hospital.
Secondly, the AR 15-6 Investigation Report admits that in the operation to retake Kunduz from the Taliban, US personnel considered entire swathes of the city to have been taken over by the Taliban and therefore void of civilians and designated as hostile. 121 During the week preceding the attack on the Kunduz Trauma Centre, a US commander explained to their forces that the Taliban controlled the entire west of Kunduz city, and that therefore, everyone west of the city was considered hostile. 122 In a briefing from the US ground force commander prior to the battle for Kunduz, he stated that "all civilians have fled and only Taliban remain in the city", and that "everything is a threat". 123 The assumption that there were no civilians left in Kunduz appeared to give the troops on the ground the mistaken belief that they were not required to follow the basic obligations of distinction, precaution and proportionality under IHL. For example, one of the basic ways forces can distinguish between military and civilian sites is to consult a no-strike list. What is particularly alarming is that the no-strike list -on which the Kunduz Trauma Centre and other protected sites were marked 124 -was either not available or not consulted by anyone at any level of the US chain of command in the hours leading up to the attack or during the attack itself. 125 The designation of the entirety of Kunduz City as "hostile" is also reflected in the exchanges between ground forces and the aircrew of the AC-130. The AR 15-6 Investigation Report found that there was no consideration for the possibility that there could be civilians in the compound that was targeted. 126 It states that the aircrew arbitrarily chose the building that they engaged and that the ground force commander authorized striking the building without confirming the lack of civilian presence. This is worrying considering that, according to the Investigation Report, the Kunduz Trauma Centre was observed and discussed by US forces for an hour and eight minutes before the strike without identifying any "hostile act or demonstrating a hostile intent". 127 Thirdly, the AR 15-6 Investigation Report demonstrates that there is a systemic misunderstanding and abuse by US personnel of the rationale of selfdefence. Under the controversial US theory of "self-defence targeting", the targetability of individuals is determined by necessity and proportionality as understood in the jus ad bellum, rather than under the IHL principles applicable to the conduct of hostilities. 128 In accordance with IHL, the obligations of precaution and proportionality still apply in situations of self-defence, which entails limiting the means of warfare to what is necessary to eliminate the threat that troops are facing. However, both the US LoWM and Rules of Engagement applicable to these operations referred to self-defence authority in a way that was misapplied by troops in the field. 129 In an environment where "everything was considered as a threat", US forces erroneously applied the logic of self-defence in the jus ad bellum sense to their operations. US forces were employing force in a manner much more aligned with the offensive conduct of hostilities while invoking "self-defence" as a justification. 130 For example, the Investigation Report shows that in the week preceding the attack on the Trauma Centre, both air and ground forces invoked and applied force under "self-defence" for pre-emptive attacks, notably including deploying close air support from an AC-130 against non-hostile targets of opportunity. 131 This tactical shift from a defensive use-of-force authority to more of an offensive mindset (but still with the justification of self-defence) culminated in the pre-attack process for the strike on the Kunduz Trauma Centre. The attack against the Trauma Centre was justified by the US ground force commander through the invocation of Rules of Engagement pertaining to a self-defence situation, but was conducted in a manner entirely inconsistent with the measured and strictly necessary use of force authorized when acting in self-defence. 132 Crucially, although there were significant doubts raised by the aircrew of the AC-130 about the legality of the target they were about to strike due to the fact that no hostile act was observed coming from the Trauma Centre compound, these were ultimately overridden by the fact that the ground force commander invoked self-defence justifications for the attack. 133 Furthermore, during the exchanges between the ground and AC-130 aircrew in the minutes before the Kunduz Trauma Centre attack, the US ground force commander referred to "targets of opportunity", a concept that in this context is legally ambiguous and can be inferred to mean a premeditated strategy to allow for opportune targeting that otherwise falls outside the scope of selfdefence authority or approved military targets. This translated into the aircrew confirming the absence of hostile fire coming from the hospital yet ultimately reflecting the ground force commander's perspective: "I mean when I'm hearing target of opportunity like that I'm thinking you're going out and you find bad things and you shoot them." 134 This may be explained by the ground force commander's assertion in the AR 15-6 Investigation Report that he believed the National Directorate of Security compound -the supposed intended target that night -was within what he called his "integrated defense bubble". 135 In other words, he authorized an attack on a non-hostile target because it was located within this unspecified area that he subjectively considered to be his "bubble" (i.e., perimeter).
Such extensive reference to self-defence to cover an entire military operation indicates a systemic failure to adhere to the framework of IHL. 136 It ignores the IHL principles of distinction, precaution and proportionality, and the specific IHL framework regulating the protection and the loss of protection of health-care facilities. It raises serious questions about how IHL and the selfdefence authority is understood and misused within the US and other forces involved in counter-insurgency and counterterrorism activities in the numerous contexts of international military coalitions. The complexity and uncertainty of the legal framework of such military operations played a central role in the tragedy of Kunduz. On the night of the attack, the US forces were operating with seven different partnered forces from different national contingents. 137 This complexity is acknowledged in the general findings of the US Investigation Report:
Throughout the investigation, it became clear that many commands have difficulty articulating an understanding of the Tactical Guidance, Resolute Support and Operation Freedom Sentinel Rules Of Engagement, and basic fundamentals regarding the use of force. … Each unit provided training products which attempted to simplify what is recognized as an exceptionally complex authorities environment. However the investigation also discovered multiple instances of lack of understanding of the authorities. The most acute example was the fact that the tactical commander was unsure of the authorities he was operating under on the night of 3 October. 138 This was further aggravated by unclear communications between the different forces involved and their failure to refer to a common IHL language. 139 
Conclusion
The attack on the MSF hospital in Kunduz did not happen in a legal vacuum but rather in a complex context of international military and security coalitions in which multiple legal regimes are concurrently applied by the various international and domestic actors. Overlapping areas of responsibility within military coalitions fuel such unregulated overlapping of applicable rules and practices, which is conducive to "mistakes". This is not specific to the conduct of hostilities in Afghanistan but is a pattern encountered in many other contemporary contexts of armed conflict.
The case of Kunduz illustrates the emergence of a conduct of hostilities that is at odds with the protection of the medical mission. Following the events in Kunduz, MSF engaged in substantial negotiations with Afghan government authorities and US military and civilian authorities as well as the armed opposition in Afghanistan. The questions raised in this article have also been directly discussed with the Afghan and US armies, as well as the armed opposition, in over eighty meetings, including high-level meetings held in 2016. The goal of these meetings was to clarify and reach a common humanitarian and military understanding of these key IHL principles, and more importantly on their practical translation into real wartime contexts and activities. The outcome of these negotiations was the signing of a Humanitarian Special Agreement with the government of Afghanistan and a statement of principles by the US Department of Defense, in which the fundamental tenants of IHL are reasserted in relation to the protection of impartial humanitarian assistance. 140 This has been a critical step, but there remains more to be done.
However, while the case of Kunduz can be seen as the catalyst for such debate, it is important to recognize that there have been numerous other contexts in which attacks on hospitals have not attracted as much attention and subsequent action.
MSF and the ICRC have raised these concerns to the UN Security Council both before and after the adoption of its Resolution 2286 141 reaffirming the imperative protection of health-care facilities, staff and patients in contexts of armed conflict. Resolution 2286, unanimously adopted by the Security Council, expressed an international consensus that has not yet changed State practice, with attacks on hospitals continuing unabated. The resolution instructed the UN Secretary-General to make recommendations to operationalize its content. This is in itself a very important step, acknowledging that besides broad consensus and eloquent declarations of principles, specific details with practical effects must be elaborated on. Among those details requiring renewed attention, the SecretaryGeneral identified 142 some inglorious but stubborn facts already experienced by MSF in real-life situations of hospital attacks. The weak incorporation of IHL provisions into domestic law and rules of engagement has been explicitly listed in the recommendations of the Secretary-General on the implementation of Resolution 2286. 143 This document requests member States to undertake comprehensive reviews of their domestic law and adopt any necessary reforms to ensure that they fully incorporate international legal obligations relevant to the protection of medical care in armed conflict. The resolution also recommends that parties to armed conflicts review their rules of engagement, military manuals, tactical directives, standard operating procedures and other similar operational rules or guidelines, and take necessary steps to ensure that such material clearly and adequately prohibits the targeting of protected medical staff, facilities and transport, including the taking of precautionary measures in the planning and conduct of military operations.
Recommendations toward the international investigation of incidents and accountability mechanisms have also been made by the Secretary-General. 144 States have shown a great consensus on this point but it is unfortunately a consensus against the activation of any such mechanisms. MSF has made special and repeated calls for independent investigations by the IHFFC or another independent body regarding the subsequent attacks on its medical facilities in Yemen and Syria in 2016. State reactions have thus far been divided by a simple line: on one side, some States admit their mistakes and claim to undertake their own internal investigations, the reports of which are only partially available; 145 and on the other, there are States that do not openly acknowledge mistakes or engage in internal investigations. 146 Rather than improving the protection of health-care facilities, this situation tends to feed the "propaganda war" regarding responsibility for violations that continue to prevail amongst parties to conflict.
The word "mistake" has appeared recently in the vocabulary of armed conflict. Referring to mistakes requires deeper attention to what makes such mistakes possible and to the role played by humans, but also to procedural and legal errors. The "mistake" argument is not reassuring for humanitarian workers and their organizations. It demonstrates all the more clearly just how vital it is for military alliances and humanitarian actors to reach a clear, simple and unambiguous understanding of the rules applicable to the battlefield, on paper and in praxis. IHL is easily accessible, while rules of engagement that are (besides An environment conducive to mistakes? Lessons learnt from the attack on the Médecins Sans Frontières hospital in Kunduz, Afghanistan providing tactical and strategic instructions) supposed to simply translate IHL, domestic military manuals and military doctrines into practical procedures remain confidential. There must be a middle ground on secrecy to ensure that such vital rules are understood in an unequivocal and equal way by all military and civilian actors. What was at stake in Kunduz goes far beyond Afghanistan. The interoperability of different military and security components requires a clear and simple common understanding of IHL rules governing the protection and loss of protection of medical facilities. Addressing this issue will determine the future ability of MSF and other medical humanitarian organizations to continue providing treatment to all wounded persons in the midst of intense, high-stakes special forces battles. This includes clarification over what kind of identification is sufficient, the warnings to be expected in the event that health-care facilities are considered to have lost their protected status, and the conditions under which protected status of the medical facility, staff and patients could be lost. Now more than ever, medical personnel operating in situations of conflict require a reassertion that medical care provided in accordance with medical ethics is explicitly excluded from any form of prosecution (e.g., for material support to terrorism), and that the IHL framework of protection in relation to medical activities will always prevail, regardless of whether the situation amounts to an IAC, a NIAC, or a counterterrorism or security operation in the context of armed conflict.
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